R.G. Allen

INCOME TAX CONSULTANT

36114-21" Avenue, Vernon, B.C. VIT 1116
Ermail: r.gallen@shaw.ca

Phone: 1-250-542:0295  Fax: 1-250-503-2178

December 31, 2013

Minister of National Revenue
Ouawa Ontario Canada K1A QA6

ATTN: Kerry-Lynne D. Findlay, PC., QC., M.P.
Fax #: 1-613-952-6608
Dear Madam:

This is to one more time, request a written response to the actions/inactions and/or omissions of the Minister of
National Revenue regarding the very serious actions that have been taken by the Winnipeg Tax Office. This is,
of course, regarding the withholding of taxpayer’s 2012 Income Tax Assessments for the 212 taxation year.
The information herein provides an overview of what has transpired over the last number of months in this
regard.

The pertinent information is documented as follows in a chronological order:
1. Court applications & Federal Court declaration.
2. Media response.
3. Lack of response by Minister of National Revenue & the Winnipeg Tax Office.
4. Lack of response by other Ministers.

Given the attached evidence of the Canada Revenue Agency not adhering to the law: not responding to
Canadian taxpayers, and now, the ultimate punitive actions taken by 3™ parties as the direct resull of the
actions/inactions involved, surely the Canadian taxpayers seriously affected deserve and have a legal right to a
written response from those who have the responsibility of administering our laws. As we all know, in Canada
we, including the CRA are governed by law.

Your written response is appreciated.

Sincer?, o
/ ;5>QZ7((»1»-h.,

R. G. Allen
Income Tax Consultant

(Note) See completed T1013"s signed by 7 Taxpayers. 1 have corresponded with the Minister of National
Revenue on their behalf since May of 2013.

~ Specializing in Audits and Reassessments ~
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Court File No. 7 -o¢ /g?‘!‘g

FEDERAL COURT
BETWEEN:
DAVID WHIDDEN
Applicant
and
MINISTER OF NATIONAL REVENUE
Respondent

NOTICE OF APPLICATION
(Proposed Class Proceeding)

TO THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the applicant. The relief claimed by

the applicant appears on the following pages.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the
Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be as

requested by the applicant. The applicant requests that this application be heard at Ottawa.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
application or to be served with any documents in the application, you or a solicitor acting for
you must prepare a notice of appearance in Form 305 prescribed by the Federal Courts Rules and
serve it on the applicant's solicitor, or where the applicant is self-represented, on the applicant,

WITHIN 10 DAYS after being served with this notice of application.

Copies of the Federal Courts Rules information concerning the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this Court at

Ottawa (telephone 613-992-4238) or at any local office.




IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN
IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

Dated: December 24, 2013

Issued by: M W

(Registry Officer)

DORIS LAW OFFICE
222 Somerset Street West
2" Floor

Ottawa, ON

K2P 2G3

Darcy Daoust
Hussain Bukhari

Tel:  (613) 704-2386
Fax: (613) 704-2381

Counsel for the Applicant

Address of principal office: Registry of the Federal Courts
Thomas D'Arcy McGee Building

90 Sparks Street, 5th floor
Ottawa, Ontario
K1A 0HS

TO: Minister of National Revenue

7% Floor

555 Mackenzie Avenue
Ottawa, ON

K1A OLS

Deputy Attorney General of Canada

Bill Pentney
Department of Justice
Ontario Regional office
130 King Street West
Suite 3400, Box 36
Toronto, ON

MSX 1K6
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APPLICATION

THIS IS AN APPLICATION FOR JUDICIAL REVIEW IN RESPECT OF:

the failure of the Minister of National Revenue (the “Minister”) to assess the income tax
return filed by Mr. David Whidden (the “Applicant”) for the 2012 taxation year (the
“2012 Return™) and to issue a notice of assessment (“Assessment”) to the Applicant

with all due dispatch as required by section 152 of the Income Tax Act (the “Act”).

THE DECISION WAS COMMUNICATED TO THE APPLICANT ON:

July 11,2013

THE APPLICANT MAKES APPLICATION FOR:

an Order compelling the Minister to forthwith assess the 2012 Return and to issue an

Assessment to the Applicant;

in the alternative, an Order declaring that the Minister has no authority to delay the
assessment of the 2012 Return and issuance of an Assessment for any of the following

reasons:

(a) to deter or otherwise limit taxpayer participation in a registered tax shelter,
namely, the 2012 Mission Life Financial Tax Shelter (TS074385), and/or
other tax shelters, including Pharma Gifts International Inc. (1S075200),

Agroland Properties Inc. (TS078097) or Global Learning Giving Initiative.

(b) to pursue any goals other than thosc directly related to examining the 2012
Return and ascertaining any tax, interest, or penalties payable by the

Applicant under the Act;




an Order granting the costs of this Application; and

such further and other relief as counsel may advise and this Honourable Court may

permit.

THE GROUNDS FOR THE APPLICATION ARE:

that the minister acted without jurisdiction, bevond her jurisdiction, or refused to exercise
her jurisdiction, in failing to assess the 2012 Return in good faith and with all due
dispatch as required by section 152 of the Act;

that the minister failed to observe a principle of natural justice, procedural fairness, or
other procedure that it was required by law to observe, or otherwise acled contrary to law
in failing or delaying the examination of the 2012 Return and issuance of the Assessment;
section 152 of the Act;

section 18.1 of the Federal Courts Act and section 8 of the Federal Court Rudes: and

such further and other grounds as counsel may advise and this Honourable Court may

permit.

REASONS FOR EXPEDITING APPLICATION:

The Applicant respectfully requests the application be heard forthwith as the minister’s

actions, inactions and/or omissions as described herein have, among other things. caused:

a. third parties to refuse and/or delay financing applications submitted by the
Applicant or prospective Applicants for personal and/or business purposes,
including applications related to the renewal of mortgages against the Applicant

or prospective Applicants’ principal residence(s);




I~

b. the Applicant or prospective Applicants to become ineligible for certain credits,
benefits and/or rebates, including child tax credits and HST rebates, to which the

Applicant or prospective Applicants would otherwise be entitled;

¢ the Applicant or prospective Applicanls to become ineligible for cerfain
provincial benefit programs, including with respect to BC Pharmacare and the
Ontario Trillium Benefit, to which the Applicant or prospective Applicants would
otherwise be entitled, or, alternatively, the delay in the receipt of the benefits

associated with such programs.

THIS AFPPLICATION WILL BE SUPPORTED BY THE FOLLOWING
MATERIAL:

an affidavit or affidavits, to be swern; and

such further and other evidence as counsel may advise and this Honourable Court may

permit,

THE APPLICANT REQUESTS that the Minister send a certified copy of the following

material, which is in the possession of the Minister, to the Applicant and to the Registry:

All materials in the possession of the Minister and Canada Revenue Agency relating 1o
the decision of the Minister’s consideration of the 2012 Return. and her failure {©

examine and assess that return and issue an Assessment to the Applicant.




Dated at City of Ottawa, in the Province of Ontario, this 24" day of December, 2013.

DORIS LAW OFFICE

4

Darcw

Hussain Bukhari

222 Somerset Street West
2" Floor

Ottawa, ON

K2P 2G3

Tel:  (613) 704-2386
Fax: (613)704-2381

Counsel for the Applicant




Court File No.

FEDERAL COURT

BETWEEN:

ROBERT MCNALLY

Applicant

- and_

MINISTER OF NATIONAL REVENUE

Respondent

NOTICE OF APPLICATION

OSLER, HOSKIN & HARCOURT LLP
P.O. Box 50

1 First Canadian Place

Toronto, ON

M5X 1B8

Al Meghji
Pooja Samtani

Tel:  (416) 862-5677
Fax:  (416) 862-6666

Counsel for the Applicant

LEGAL_1:27532953.1
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FEDERAL COURT
ROBERT MCNALLY
Applicant
-and -
MINISTER OF NATIONAL REVENUE
Respondent

NOTICE OF APPLICATION

TO THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief

claimed by the Applicant appears on the following pages.

THIS APPLICATION will be heard by the Court at a time and place to be fixed
by the Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be as

requested by the Applicant. The Applicant requests that this application be heard at Toronto.

' IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step
in the application, you or a solicitor acting for you must prepare a notice of appearance in Form
305 prescribed by the Federal Court Rules, 1998 and serve it on the Applicant’s solicitor, or
where the Applicant is self-represented, on the Applicant, WITHIN 10 DAYS after being served

with this notice of application.

Copies of the Federal Court Rules, 1998, information concerning the local offices
of the Court and other necessary information may be obtained on request to the Administrator of

this Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE
GIVEN IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

LEGAL_1:27532953.1



DATED: July 25,2013

Issued by: %

OSLER, HOSKIN & HARCOURT LLP

P.0O. Box 50

1 First Canadian Place
Toronto, ON

MSX 1B8

Al Meghji
Pooja Samtani

Telephone:  (416) 862-5677
Facsimile: (416) 862-6666

Counsel for the Applicant

MilCHELLE GAUVIN
REGISTRY OFFICER
_KCENT DU GREFFE

UL 25788
O

Address of local office: Registry of the Federal Courts

To:

180 Queen Street West
Suite 200

Toronto, Ontario

M5V 3L6

Deputy Attorney General of Canada
Myles J. Kirvan

Department of Justice

Ontario Regional Office

130 King Street West

Suite 3400, Box 36

Toronto, ON

Ms5X 1K6

Minister of National Revenue
7th Floor

555 MacKenzie Avenue
Ottawa, ON

K1A OLS

LEGAL._1:27532953.1
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APPLICATION

THIS IS AN APPLICATION FOR JUDICIAL REVIEW IN RESPECT OF:

L

the failure of the Minister of National Revenue (the “Minister”) to assess the income tax
return filed by Mr. Robert McNally (the “Applicant”) for the 2012 taxation year (the
“2012 Return™) and to issue a notice of assessment (“Assessment”) to the Applicant with

all due dispatch as required by section 152 of the Income Tax Act (the “Act”).

THE DECISION WAS COMMUNICATED TO THE APPLICANT ON:

June 25, 2013.

THE APPLICANT MAKES APPLICATION FOR:

2.

wh

an Order compelling the Minister to forthwith assess the 2012 Return and to issue an
Assessment to the Applicant;

in the alternative, an Order declaring that the Minister has no authority to delay the

assessment of the 2012 Return and issuance of an Assessment for any of the following

reasons:

(a) to deter or otherwise limit taxpayer participation in a registered tax shelter,
namely, the EquiGenesis 2012 Structured Giving Program (also known as the
EquiGenesis 2012 Investment & Donation Program); or

(b) 1o pursue any goals other than those directly related to examining the 2012 Return
and ascertaining any tax, interest, or penalties payable by the Applicant under the
Act;

an Order granting the costs of this Application; and

such further and other relief as counsel may advise and this Honourable Court may

permit.

LEGAL _1:27532953.1



.
THE GROUNDS FOR THE APPLICATION ARE THAT THE MINISTER:
Ls acted without jurisdiction, beyond her jurisdiction, or refused to exercise her jurisdiction,

in failing to assess the 2012 Return in good faith and with all due dispatch as required by
section 152 of the Act;

18]

failed to observe a principle of natural justice, procedural fairness, or other procedure that
it was required by law to observe, or otherwise acted contrary to law, in failing or

delaying the examination of the 2012 Return and issuance of the Assessment;
3. section 152 of the Act;

4. section 18.1 of the Federal Courts Aci and section 8 of the Federal Court Rules; and

wn

such further and other grounds as counsel may advise and this Honourable Court may

permit.

THIS APPLICATION WILL BE SUPPORTED BY THE FOLLOWING MATERIAL:

I an affidavit or affidavits, to be sworn; and
2 such further and other evidence as counsel may advise and this Honourable Court may
permit.

THE APPLICANT REQUESTS that the Minister send a certified copy of the following
material, which is in the possession of the Minister, to the Applicant and to the Registry:

1. all materials in the possession of the Minister and Canada Revenue Agency relating to the
decision of the Minister's consideration of the 2012 Return, and her failure to examine

and assess that return and issue an Assessment to the Applicant.

LEGAL_1:27532953.1
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DATED at City of Toronto, in the Province of Ontario, this 25% day of July, 2013.

OSLER, HOSKIN & HARCOURT LLP

Per:

|
A1 Meghji ~

~ Pooja Samtani

P.O. Box 50

1 First Canadian Place
Toronto, ON

M5X 1B8

Tel:  (416) 862-5677
Fax: (416) 862-6666

Counsel for the Applicant

LEGAL_127532053.1



MAY-14-2013 13:12 FEDERAL COURT F.14-15

Page: 13

JUDGMENT
THIS COURT ADJUDGES AND DECLARES that for the Reasons given, the
Respondent failed to assess the Applicant’s tax return with all due dispatch.

Costs shall be as agreed between the parties.

“Michael L. Phelan”
Judge
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Federal Court of Canada lukewarm to Canada Revenue Agency crackdown

>ral Court bas again chastised the Canuda Revenue Agency for sbusing its audit pawers to discourage taxpayers from

parficipating i tax shelters.
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In 2011, the Director of CRA’s Winnipeg Tax Centre instituted a new policy thal focused on eonducting the tax shelter audit before
issuing a refund. The new poficy affected several hundred taxpayers who had participated T GLGT in the 2010 and 2051 taxpaver
vears. They received lelers advising that their assessments would not be issued uatil the GLGE audits for thc relevant years were
completed. A CRA warned of ari audit if contributions were made to a zifting taxshelter.

At one point, the CRA stated that the 2010 GLGI audits would not be completed until well into 2013,

Alice Ficek was one of the taxpayers affected by the new policy. She asked the Federal Court to compel an exz tion ol heraoio
soturit Her lawver, Salvador Borraccia of Baker & MeKenzie LLP’s Toronto office, argued that the Ministoy had 2ot met its statuton
abligation o act “with all duedispateh.”

The Federal Court agreed, finding that the intent of the new policy was 16 delay and discourage taxpa
Tntel

s from participating is GLGI.
documents indicated that the CRA believed it had GLGT participants “over a barrel” and that “withholding refunds fofeven a
vear or two may be sufficient to deter further participation” in G1G1.

aire Kennedy, o tax partner in Bennetl Jones LLP's Torento office, says that the CRA's disregard of individual 1
was mappropriate.

aseds positions

“The Agency’s downfall was the internal documentation which demonstrated that it was almost indifferent to the partic 1oty
that were being assessed,” she savs. “If the CRA had focused on the polentially disatiowable elaims in the individual retarus, the
result in the case could well have been different.”

Citing confidentiality, CRA refused 1o comment. The fact remains, however, that whether CRA appeals or not. more than 95,500
faxpayers will remain in limbo untif the Tax Court of Canada rules on the CRA's assessment of GLGI charitable deduction ola

18,
However that may be, the Ficek case was not the first oecasion in recent tmes that Courts have eriticized the CRAS andut practioes.

In February, in a case involviug RBC Life Insurance Co., theFederal Court of Appeal prohibited the CRA from using demands for

tnformation or other audit powers for ulterior purposes suchias “sending a message” to laxpavers or “chilling” a business or buginess
practice.

In that case, the CRA obtained an ex parte order requiring RBC fo disclose clients who had bought s plan
The Court of Appeal subsequently voided the arder, partly because the Minister had acted with an imp:

i

nown as the “10-8" plan
f

w1 piEy

“do not believe that the Minister’s central gurpose in issuing the requirements is sgfficicntly Hed to her valid audit purpose,” the
court concluded. “Cantrary to the Minister’'s pretension, 1 did find evidence that the targeted audit of specific 10-3 plan holders was
not only done to test the reasonableriess of the 10% pavable interest rate or the possible application of the GANR but to serf s
message 1o the industey.”
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Industry News

CRA must play by the rules

Share

A recent test case from the Federal Court says the CRA can’t use delayed assessments
to discourage the use of tax shelters it doesn't like

By Patricia Chisholm | May 27, 2013 16:15

The Canada Revenue Agency (CRA) can't delay an individual's assessment by using an audit of the
tax shelter used by the taxpayer as an excuse for the delay, according to a recent court ruling.

The May decision from the Federal Court of Canada comes as a pointed rebuke to the CRA and
seems to suggest that the agency should not be trying to change policy or legal goals, especially
related to tax avoidance schemes, which is the job of the courts or the legislature.

In particular, the Federal Court makes it clear that the CRA may not delay an assessment for the
purpose "discouraging” the use of a particular tax shelter. The decision also concludes that specific
regions (in this case the CRA's Winnipeg Tax Centre) cannot pursue a new policy that is purely local
and which deviates from an established national policy used by the CRA.

As the court noted, the decision in Alice Ficek v.
The Attorney General of Canada is "something of
a test case." It deals with a charitable tax shelter
known as Global Learning Gifting Initiatives
(GLGI). The shelter, which used a trust and the
distribution of "coursework" (software) to generate
large refunds for taxpayers who made a cash
payment to the charity, had been audited
between 2004 and 2008; all of the claims for
refunds in that period were denied

The tax shelter had been popular; as a result of

the denied refunds, between 27,000 and 28,000

notices of objections (appeals of the denied

refunds) are outstanding for the years 2004 to
2006 alone. The Tax Court of Canada has yet to rule on whether the amounts claimed are
deductible.

The particular taxpayer in this case, Alice Ficek, had made a cash payment to GLGI with her
husband, in 2010. The receipts were for $10,000 for a cash donation to the charity and $50,019.86
for the donation of "courseware licences," the decision says. Tax receipts were issued in the name of
the husband, who transferred $35,100 of his total donation to his wife. The husband's return was
assessed in 2011 and his charitable tax credit was allowed. But the wife received a notice from CRA
saying that her return would not be assessed until the 2010 audit of GLGI was complete.

As a result, the wife sought judicial review to compel the CRA to assess her return "with all due
dispatch" as required by s.152.(1) of the Income Tax Act. In November of 2012, the Attorney General
said that the 2010 audit of GLGI could not be completed until June of 2013. However, that audit was
completed within a few weeks of the judicial review hearing in November.

The wife then asked for further clarification from the court, namely: "a declaration that the Minister [of
National Revenue] has no authority to delay the examination of the [wife's] return ... to deter or
reduce taxpayer participation in a registered tax shelter (namely the Global Learning Gifting
Initiative); or to pursue goals other than those directly related to examining the [wife's] return and
ascertaining her tax, interest and penalties payable under the Income Tax Act."

The decision notes that the “long-standing” national policy of the CRA is to first issue refunds for
charitable donation tax credits and require refunds if a subsequent audit finds that a deduction
should not have been allowed. But, under what the decision refers to as the "new policy," the
Winnipeg Tax Centre decided to conduct such audits before completing individual assessments.

CRA officials tried to argue that the assessment of the wife's return was delayed by the need to
verify the donations. The court, however, disagreed, and was clearly unhappy about internal
correspondence from the Winnipeg Tax Centre. "Even allowing for a certain degree of hyperbole or
‘piling on' in internal communications," the decision states, "the officials in the [Winnipeg Tax Centre]
wrote that they had GLGI participants ‘over a bamrel' and that ‘withholding refunds for even a year or
two may be sufficient to deter further participation' in the GLGL."

http://www.investmentexecutive.com/-/cra-must-play-by-the-rules 14/06/2013
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The federal court concluded that, whatever the CRA's concerns about the validity of the GLGI
program, that was an issue to be decided by the Tax Court of Canada. Therefore, the failure to
assess was not related to her retumn, but to discourage others from using the GLGI program. The

court thus declared that the CRA had failed in its duty to assess the wife's return "with all due
dispatch "

Share

Videos

Alleged members of international cybercrime
ring arrested
(http i investmentexecutive comy/-
/alleged-members-of-international-
cybercrime-ring-arrested)

Hwerw investmentaxecutive
ng-with-clients Healthcare workers can halp stop senior
financiai abuse: NESC
{hitp:wwe. investmentexecutive coms-
thealthcare-workers-can-help-stop-senior-
financial-abuse-nbsc)

(http:/iwwwe feiranseg

1888 - 2010 Trans:

el Gadd

http://swww.investmentexecutive.com/-/cra-must-play-by-the-rules 14/06/2013



()
S
™~
>
=
=

SLC

Borden Ladner Gervais

TAXPAYERS NOT “OVER A BARREL”

AFTER ALL

In Ficek v. the Queen,' the Canada Revenue Agency (“CRA”) was taken to
task for delaying assessments (and refunds) against taxpayers who had
participated in a tax shelter scheme. The evidence included internal CRA

communications to the effect that CRA felt that it had the relevant taxpayers
“over a barrel”? by withholding assessments and refunds in order to deter
further participation in the tax shelter. The Federal Court concluded that this
was an improper reason to delay assessment and held that CRA had failed fo
comply with its duty to assess taxpayers within a reasonable time. The case

is another recent example of CRA unsuccessfully using its administration
or enforcement powers to try to shape taxpayers’ behaviour by “chilling”
participation in transactions of which CRA does not approve.

Under the Income Tax Act, CRA is required
{0 assess a taxpayer’s return “with all due
dispatch”.? Courts have been lenient in
defining this standard, holding that there is
no fixed period of time within which CRA
must assess, so long as CRA assesses
“with all due diligence” or “within a
reasonable time”.* However, CRA's broad
discretion is not unlimited, because the
delay in assessing must also be for the
proper purpose of ascertaining and fixing
the liability of the taxpayer.® After all,
taxpayers are entitled to have certainty
with respect to their financial affairs as
500N as reasonably possible.

> Ibid.. para. 26.
Subsection 152(1) of the lncome Tax Act,

In Ficek, the taxpayer was one of several
taxpayers who had participated in a tax
shelter scheme that CRA did not like.
Participants in the scheme received
charitable donation receipts. CRA had
concluded that the related charitable
donation tax credits should be denied

for several reasons. The evidence in

the case was that CRA’s long-standing
policy across Canada was to allow the
charitable donation tax credits in the initial
assessment, to conduct an audit, and

then to issue a reassessment to deny the
credits. Nevertheless, CRA's Winnipeg Tax
Centre decided to depart from this national

2013 FC 502. As of May 27, 2013, no appeal of this decision had been commenced.

See, for example, Jolicoeur v. Minister of Nationa! Revenue, 60 DTC 1254 (Ex Ct), cited in Ficek at paras. 18-20.

% See J Stoller Construction Lid. v. Minister of National Revenue, 89 DTC 134, cited in ficek at para. 21.
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palicy by delaying the initial assessmenits,
even though CRA had already concluded
that the credits would be denied. This had
the effect of depriving the relevant taxpayers
of refunds.® The Court found that internal
CRA communications showed that the true
purpose of delaying the assessments was
“to discourage participation in tax shelters
generally and [the tax shelter in question]

in particular.””

The Court held that discouraging taxpayers
from participating in tax shelters was not a
proper reason for delaying assessment, finding
that “the audit [was] so tainted by the real
reason for [delaying the assessments] that
the audit is the excuse for delay not a reason
for delay.”® By employing this remarkable
administrative tactic to avoid having to issue
refunds — a tactic that was inconsistent

with CRA’s national policy to assess within

a reasonable time and then to deny credits
by way of audit and reassessment — CRA's
Winnipeg office was acting inconsistently
with the federal and national nature of CRA’s
obligation to assess with all due dispatch. In
the end, the Court declared that CRA did not
meet this obligation.

In other words, CRA must issue its initial
assessment in cases like this one within
a reasonable time, giving the taxpayer the
right to challenge the correctness of the

pending. See genaraly section 225,71 of the Jge

assessment if he or she so chooses - a right
that the taxpayer could not exercise while
CRA was delaying the assessment to achieve
its improper objectives.

Ficek is not the only recent example of CRA
using its administration or enforcement
powers to try to discourage taxpayers from
participating in transactions that CRA does not
like. In Minister of National Revenue v. RBC
Life Insurance Company et al.? the Federal
Court of Appeal cancelled several judicial
authorizations that CRA had obtained, on an
ex parte basis, to require RBC Life Insurance
Company and others to provide certain
information about their customers. The appeal
court cancelled the authorizations because the
lower court judge had not been informed that
the primary purpose of the document requests
was to “chill” participation in a particular
insurance product known as the “10-8 plan.”
Chilling participation in the insurance product
was not a valid audit purpose.'®

These cases highlight several things. First,
CRA has broad powers of administration
and enforcement. Second, these powers are
not uniimited powers, and taxpaysrs should
be vigilant to assert their judicial and other
remedies where CRA has overstepped its
bounds. Third, courts are an increasingly
effective forum in which taxpayers can even
the playing field with CRA.

Currantly, most taxpayers are not required fo pay amounts in dispute while an objection or an appeat in the Tax Court of Canada is
e Tax Act. The 2013 federal budget. released on March 21, 2013, p
CRA the power to celiect 50% of the disputed amount where a taxpayer has objected to an assessment of tax, inferes

because of the disallowance of a deduction or tax credit claimed in respect of a tax shelter that involves a charitable donation. The
budget also proposes 1o extend the limitation period for assessing taxpayars who participate in tax shelters in certain circumstances.
See Canada, Jobs, Growit and Long-Term Prosperity: Economic Action Plan 2013 {2013 federal budget] at pages 337-20.

Ficek, para. 26.
* ibid., para 33.
213 FCA 50

" See also Minister of National Revenue v. Lordep Parts L1d, 2613 FCA 49.
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Participation in tax shelters no reason for CRA to
delay return

x JAMIE GOLOMBEK | 13/05731 | Last Updated: 1
More § Golombek | @JamieGol K
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a donation cre y 1 < n a gifting tax sh

[fyou're still waiting for your refund from filing your 2012 tax return, you may be wondering how long the tax man actually has to
assess and issue that refund.
A recent federal court decision takes the Canada Revenue Agency to task for unduly delaying a ; Sometimes it pays to

taxpayer’s assessment and corresponding refund for participating in a donation tax shelter. challenge the CRA

Last fall, to deter Canadians from participating in donation tax shelters for the 2012 year, the CRA
announced that it will put on hold the assessment of any tax return in which the individual is

cireumstances beyond your
control, you should consider

claiming a donation credit by participating in a gifting tax shelter scheme. applying to the CRA under the
fairness provisions' for some relief

On October 30, 2012, the CRA announced that it would delay a taxpayer’s assessment and refund
until the tax shelter itself is audited, which could take up o two vears. Doing so “will avoid the
: abusive schemes.”

issuance of invalid refunds and discourage participation in these

In response to this announcement, the Global Learning Gifting Initiative (GLGI), a registered tax shelter, called the CRA’s delay
tactics “an improper, and possibly illegal, use of CRA’s assessing practices.” To this end, it sponsored a court action challenging this
new CRA practice. That case was heard on November 21, 2012 and a decision was released last month.

Related
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Offshore accounts: Tax forms give insight

How your lax return can be your financial guide

Under the Income Tax Act, the CRA has an obligation to examine your tax return “with
REC Royal Bank all due dispatch.” While this wording itself is somewhat vague, the courts have held that
g_ } while there is no specific time frame given to the CRA to issue an assessment, it should
do so “with all due diligence” or “within a reasonable time.”

Want to own a franchise?
We can help with more than just the money.

In the GLGI test case, the taxpaver, Alice Ficek, was one of 84 taxpayers whose 2010
assessments were being delayed by the CRA due to their participation in the GLGI tax
shelter. A CRA official estimated that there are currently over 27,000 Notices of
Objection being held in CRA’s Appeals Division with respect to GLGI for the 2004-
2006 tax years alone.

Prior to the CRA’s fall announcement, its long-standing assessing policy was to allow
even questionable charitable donation tax credits when initially assessing an
individual’s tax return and then to conduct an audit and issue a reassessment to deny the credits, if it’s determined that the donations
were invalid.

The Court referred to internal CRA communications which revealed that the true purpose of delaying the assessments was “to
diseourage participation in tax shelters generally and GLGI in particular.” It therefore concluded that this was not a valid reason for
the CRA to delay its assessment and found that the CRA did not meet its obligation under the Tax Act to assess within a reasonable
period of time.

Sal Mirandola, a tax partner in the Toronto office of Borden Ladner Gervais LLP, noted that the CRA is becoming “more aggressive”
in using its enforcement powers but the courts have been stepping in to restrict these powers. “Taxpayers need a way to even the
playing field against the CRA,” says Mr. Mirandola.

Jamie Golombek is the managing director. tax & estate planning with CIBC Private Wealth Management in Toronto.
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R.G. Allen

INCOME TAX CONSULTANT

3614-21" ;’\{'cnuc. Vernon, B.C. VI'T THG
L-mail: r.gallen@shaw,ca
Phone: 1-250-542-0295  Fax: 1-250-503-2178

July 30", 2013

Minister of National Revenue
Ottawa Ontario Canada K1A 0A6

Attn: Kerry-Lynne D. Findlay, PC., QC., M. P.

Fax # 1-613-952-6608

Dear Madam:

Furthur to vour response letter dated July 29", 2013 (copy attached), this is to address the various points
outlined in that letter.

1.

Obviously, the CRA is able to examine tax returns and ultimately audit and reassess tax returns in
accordance with Income Tax Law. As we know, when a taxpayer is reassessed on a particular issue they
have the right to file a Notice of Objection and ultimately Appeal to the Courts.

With regard to the specific issues with the Winnipeg Tax Centre; they and your office are well aware
that the tax shelters that this taxpayer and all the others have participated in have already been assessed
and Notices of Objection have been filed by most, if not all, of the taxpayers involved.

. It is unfortunate for all taxpayers in this current position that your office has not addressed the real legal

issues as raised in my previous correspondence; most specifically the decisions made by the Federal

Court in the ALICE FICEK V THE ATTORNEY GENERAL OF CANADA.  The taxpayers deserve a

written response from your office on each of the following highlighted issues addressed by that Court.

1) “while the Director of the Winnipeg Tax Centre tried to describe the purpose as simply verification
of donations, I CONCLUDE THAT ITS REAL AIM WAS TO DETER TAXPAYERS FROM
PARTICIPATING IN THE GLGI PROGRAM. (a tax shelter).

2) Those taxpayers within the Centre’s ambit were to be treated differently from taxpayers in the rest of
the country “This is inconsistent with the Federal and National Nature of the Minister’s
obligation”

3) The Winnipeg Tax Centre had already determined that the donations claimed were not legitimate.

4) Concerns of Superiors at the CRA in Ottawa; “Headquarters has cautioned that there may be
unintended effects on taxpayers rights where the taxpayers may have rights to certain benefits
under the act, such as Child Tax Benefits and the Goods and Services Tax/Harmonized Sales
Tax Credits, as these would be delayed until the assessment of the return.

5) The Audit is an excuse for delay NOT a reason for delay.

6) Whatever the merits of CRA’s concerns about the legitimacy of the GLGI donation program THAT
IS A MATTER FOR TAX COURT.



7} There are no local circumstances which justify the marked departure from the National Policy. More
importantly, the MINISTER’S OBLIGATION TO ASSESS REMAINS UNAFFECTED BY
LOCAL POLICY CONCERNS.

Court’s Conclusion: The applicant is entitled to a Declaration that the Minister failed to comply with the duty
to assess with all due dispatch.

JUDGEMENT: THE COURT ADJUDGES AND DECLARES that for the reasons given THE
RESPONDENT FAILED TO ASSESS THE APPLICANT’S RETURN WITH ALL DUE DISPATCH;
Costs shall be as agreed between parties.

On behalf of this taxpayer, we respectfully submit that your response letter of July 29" 2013 DID NOT
address the legal issues involved. The letter reiterated part of the policy of the CRA of which we are all aware.
We all know that the CRA DOES NOT create or legislate Income Tax Law but administers that law. The
process that they are attempting to create law and National Policy regarding Income Tax matters is not in
accordance with all of the points and issues as specified by the Federal Court decision described herein.
Furthurmore, in consideration of the decision in your letter of July 29" 2013; it is obvious that your office
chooses NOT to address the legal issues involved; chooses to condone the practices of the Winnipeg Office that
are in direct contravention of the Federal Court decision (Alice Ficek v the Attorney General of Canada) and
chooses to defer to the policy of the Winnipeg Tax Centre rather than the Federal Court Decision. Our question
on behalf of this taxpayer is as follows: “How can the Minister of National Revenue accept, follow and
condone the policy practise of the CRA (Winnipeg Tax Centre) when these practices have been refuted by a
Federal Court? Can the CRA actually have more Legal Authority than the Federal court”?

The taxpayer deserves a written answer to these questions since we all know that, in Canada, we, including the
CRA are governed by law.

Your written response is appreciated.

Sinc-(f?y, .
MQ/&;%
R. G. Allen

Income Tax Consultant

~ Specializing in Audits and Reassessments ~
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Mr. R. G. Allen
{ncome Tax Consultant
3614 21 Avenue
Vemon BC VIT 1Hé

Dear Mr., Allen:

[ am replying to your correspondence of May 28 and June 7, 2013, sent (o my
predecessor, the Honourable Gail Shes, about the income tax affairs of your ¢lient,
. | 2 giving you the following confidential information because you
have NEENREAR vriticn authorization.

Canada’s tax system is based on self-assessment. Although there is a high degree of
public compliance with the law, the Canada Revenue Agency (CRA) can maintain this
system only by continually examining tax returns. To make sure taxpayers respect the
law, the CRA runs various review and enforcement programs thal cxamine all calegorics
of retumns and choose files for audit based on objective ¢riteria using risk assessment
technigues.

When carrying out audit or enforcement activities, CRA officials make every effort to be
fair, considerate, and responsive to taxpayers’ needs. Officials are also required to respect
taxpayers’ rights and show integrity and impartiality while doing their jobs, The CRA’s
goals include conducting quality audits and applying the law and its administrative
policies fairly and consistently.

The Income Tax Act requires the CRA to process returns promptly. However, when
a return needs a more detailed review, the CRA will not assess the refurn until it
completes the review.

I note your comments about the delay in assessing your client’s return aad the recent
Fedetal Court decision in Alice Ficek v. The Attorney General of Canada. The CRA is

reviewing the Court's decision to see if there are implications for the assessment of your
client’s return. Once it finishes the review, the CRA will announce its decision.

oed2

Canadi
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X 1f you or SRR Wants to discuss the audit of SRS rewurn, | invile you to contact
Ms. Franca Caligiuri, Manager of the Compliance Programs Section at the Winnipeg Tax
Centre, by writing to 66 Stapon Road, Winnipeg MB R3C 3M2, or by calling
204-983-8701. The CRA accepts collect calls, Ms, Caligiuri is aware of our
correspondence and will be pleased to assist you.

1 trust the information [ have provided is helpful.

Yours sincerely,

/{W‘j : \j} mob. Jmﬂy
Kerry-Lynne D. Findlay. P.C., Q.C., M.P.
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Mr. R. G. Allen
Income Tax Consultant
3614 21 Avenue
Vernon BC V1T 1Hé

Dear Mr. Allen:

Thank you for your correspondence sent to my predecessor, the Honourable Gail Shea,
about the income tax affairs of your client, Ms. Bonnie I am giving you this
confidential information because you have Ms. * written authorization. I apologize
for the delay in replying.

Canada’s tax system is based on self-assessment. Although there is a high degree of
public compliance with the law, the Canada Revenue Agency (CRA) can maintain this
system only by continually examining tax returns. To make sure taxpayers respect the
law, the CRA runs various review and enforcement programs that examine all categories
of returns and choose files for audit based on objective criteria using risk assessment
techniques.

When carrying out audit or enforcement activities, CRA officials make every effort to be
fair, considerate, and responsive to taxpayers’ needs. Officials are also required to respect
taxpayers’ rights and show integrity and impartiality while doing their jobs. The CRA’s
goals inciude conducting quality audits and applying the law and its administrative
policies fairly and consistently.

The Income Tax Act requires the CRA to process returns promptly. However, when
areturn needs a more detailed review, the CRA will not assess the return until it
completes the review.

I note your comments about the delay in assessing vour client’s return and the recent
Federal Court decision in Alice Ficek v. The Attorney General of Canada. The CRA is
reviewing the Court’s decision to see if there are implications for the assessment of your
client’s return. Once it finishes the review, the CRA will announce its decision.

Canadia



If you or Ms. wants to discuss the audit of Ms. return, [ invite you to
contact Ms. Franca Caligiuri, Manager of the Compliance Programs Section at the
Winnipeg Tax Centre, by writing to 66 Stapon Road, Winnipeg MB R3C 3M2, or by
calling 204-983-8701. The CRA accepts collect calls. Ms. Caligiuri is aware of our
correspondence and will be pleased to assist you.

T trust the information I have provided is helpful.

Yours sincerely,

Kerry-Lynne D. Findlay PC, QC, MP



